INTRODUCTION
Today, few people share Justice Holmes' feelings about taxes. April 15 is a date when the feelings, needs, and desires of different citizens clash. It is a dreaded deadline for most taxpayers, especially those with a large taxable income (wealthy individuals and large corporations); other taxpayers wait at the edge of their seats for a refund; accountants rejoice as old and new clients knock at their doors to prepare the due filings; and the IRS oversees this frantic activity ensuring compliance with the law, proper reporting, and emanating an aura of holy terror. However, there is one motive common to all taxpayers; whether in the form of maximizing a refund or minimizing a tax liability, everyone wants to keep as much money in his or her own pockets as the law permits. But what exactly does the law permit?today reach titanic dimensions; hiring hundreds of thousands of employees, managing thousands of subsidiaries, and booking multi-billion dollar income statements. The scale of operation of these corporate giants is exemplified by companies like Wal-Mart, which recorded sales of $476 billion in 2014; and Exxon Mobil, whose sales were just shy of $400 billion.
3 Wal-Mart and Exxon Mobil's tax expenses, as reported in their income statements, were approximately $8 billion for Wal-Mart, and $18 billion for Exxon Mobil. 4 These corporate behemoths have a tri-fold advantage in employing the services of the income defense industry. First, they have the economic resources to access the best and brightest minds in the industry. Second, they have the pressing need to reduce their gigantic tax liabilities. Third, they have a world-wide presence that allows these large multinationals to exploit complex schemes of profit shifting, tax deferrals, transfer pricing, and other techniques described in more detail in later sections of this article.
This explains why corporations have a particularly strong incentive to take advantage of the income defense industry; but why is that a problem? Is it not a legitimate interest of every citizen, whether a corporation or an individual, to reduce its tax burden within the limits of the law? 5 Certainly; but, just like any other right, it should be punishable when abused. The think tank Citizens for Tax Justice published a report in February 2014, which examined the tax reporting practices of the top tax-dodgers of corporate America. 6 The report analyzed the 2008-12 period and showed that the average tax rate for 288 profitable, large, U.S. corporations was approximately 19.4% over the five years of the study. 7 Further, twenty-six corporations, including giants like General Electric, Boeing, Verizon, and Yahoo!, paid no federal income tax for the period analyzed in the report. 8 It is objective and undeniable (even from a cursory reading of the statistics provided in the previous paragraph) that there are imperfections and contradictions in the I.R.C. that need to be addressed. 9 This article corporate entities and their attributes of standing and "legal persona" separate from its owners and/or administrators).
neither seeks to develop a utopian socialism, nor does it aim at impinging on the free market tradition of the United States. The purpose of this article is to underline the intrinsic contradictions and inefficiencies of the I.R.C., particularly regarding those provisions that allow corporate entities to substantially reduce their effective tax rate to a rate comparable to small and middle enterprises. This article will further propose statutory language designed to close existing tax "loopholes" and to improve the equality of the tax system, thus improving the current state of affairs. In the next section, this article will analyze why and how excessive corporate tax avoidance creates inequality throughout the tax system. Then, this article will focus on the current state of affairs, discussing first the different tax statuses among business entities, and then the specific methods employed by corporations to reduce their income tax. Lastly, this article will suggest proposed reforms to be applied to the existing tax provisions with the objective of mitigating or eliminating the unfairness described in the earlier paragraphs.
WHAT IS FAIR AND WHAT IS NOT
For most, the fact that multi-billion dollar corporations do not pay income taxes is startling and produces strong feelings of inequity and unfairness. However, equity and fairness are more than just a general "gut" feeling; they comprise several dimensions. Given the complexity of the tax system, it is almost an impossible task to properly balance all of the different layers of the multi-faceted idea of "fairness" in order to produce a perfect tax code.
While an in-depth discussion on the ideals of fairness and justice is beyond the scope of this article, it is certainly important to mention that the American Institute of Certified Public Accountants has identified seven different "dimensions" of equity and fairness with respect to tax policy, which provide a useful framework of analysis to determine when and how specific tax provisions affect the fairness of the overall tax system. Excessive tax avoidance is problematic because it hinders the fairness and administrability of the tax system at different levels.
First, certain tax provisions encourage the movement of money towards less socially-desirable investments, thus creating a problem of exchange equity and fairness. 11 The tax consequences of business decisions play an important role in the decision-making process itself, from both a management and investment perspective. The tax implications of business decisions have created three major distortions in the U.S. economy: (1) a preference towards non-corporate business entities; (2) a preference towards debt financing of corporations and excessive leverage; and (3) a preference towards earnings retention, rather than distribution, to avoid the double taxation of corporate income.
12 Further, the current nominal corporate tax rate in the United States, which is one of the highest among Organisation for Economic Co-operation and Development ("OECD") countries, 13 creates an incentive to shift capital towards different, less tax-burdened investments, such as unproductive real estate 14 and investment abroad. 15 Second, excessive tax avoidance creates differences among taxpayers with a similar taxable income but different access to professionals in the income defense industry, which is a problem of horizontal equity and fairness as well as inter-group equity and fairness. 16 For example, let us 10 AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS ("AICPA"), GUIDING PRINCIPLES FOR TAX EQUITY AND FAIRNESS 3 (4th ed. 2007 World, 2014 , TAX FOUND. (Aug. 20, 2014 , http://taxfoundation.org/article/ corporate-income-tax-rates-around-world-2014. 16 AICPA, supra note 10. assume that two corporations have exactly the same income. One corporation may end up with a larger tax bill than the other because it allocated more resources towards tax avoidance, electing to use more skilled tax attorneys and accountants.
One may argue that this is not a problem at all, but rather the mere result of free will. A corporation chooses a better accountant to reduce its tax liability like an individual may choose a better doctor to treat an illness. However, this argument is not entirely correct because not everybody may need to treat an illness every year, but every corporation does need to pay taxes every year. The incidence of illnesses, which creates a market for doctors, is random; whereas the incidence of taxes is defined by law, and imposed by the government on the entity. Because the government imposes a duty upon the taxpayers, the government also has the responsibility of ensuring the fairness of the tax reporting process of similarly-situated taxpayers.
Third, excessive tax avoidance defeats the purpose of a progressive tax system--vertical equity 17 --because it concentrates the highest effective tax rates on the "middle" earners. This concentration of the tax burden can be easily visualized by analyzing historical corporate tax return data. The IRS periodically publishes statistical data summaries for the tax receipts of previous years. 18 The year 2012 was analyzed to show how tax avoidance affects vertical equity. The table selected for the analysis shows income tax receipts of corporations by size of taxable income.
19 Using data from the table, the effective tax rate by taxable income was calculated, dividing the total income tax after credits, by the income subject to tax, for each of the taxable income brackets reported in the dataset. The results are summarized in Table 1 Table- 22-Returns-ofActive-Corporations,-Other-Than-Forms-1120S,-1120- REIT,-and-1120 -RIC (last updated May 25, 2016 . Table 1 From Table 1 , it is easy to identify that the effective tax rate across the various classes of taxable income follows a shape closer to a bell curve, rather than an ideal positive-slope line. The highest effective tax rate falls on corporations with a taxable income between $100,000 and $500,000. On the other hand, corporations with over $100 million in taxable income have a lower effective tax rate than corporations with $25,000 to $50,000 in taxable income.
Lastly, from an administrative standpoint, excessive tax-avoidance creates inefficiencies within the tax system, both for the taxpayer and for the IRS, which is a problem of compliance equity and fairness.
20
The taxpayer has an interest in allocating resources towards tax-avoidance, therefore reducing the amount of resources available for otherwise productive investments, while the IRS collects less taxes than it should (because of the effective tax-dodging) and faces rising costs of enforcement due to the complexity of the regulations.
CURRENT TAX SCHEME -BUSINESS ENTITIES
As a general distinction, the I.R.C. recognizes three types of business entities, each subject to a different tax scheme: corporations, partnerships, and "disregarded" entities. 21 These tax categories may or may not coincide with the actual organizational status of the entity; a corporation may be treated as a partnership for tax purposes, or vice versa, so it is convenient to compartmentalize the different "purposes" of the same entity because they may not necessarily overlap. Disregarded entities, as the name suggests in a somewhat confusing manner, are not really entities. In simpler terms, the existence of the entity for tax purposes is "disregarded" and the tax is applied directly to the owner.
22
This generally applies to sole proprietorships where, also in terms of liability, formation, and financing, the existence of the entity is disregarded such that the owner and the entity are one and the same.
23 Disregarded entities will not be further analyzed as their tax treatment falls beyond the scope of this article. On the other hand, partnerships and corporations have a greater significance in terms of popularity, capitalization, and contradictory legislation. (2016) . There are other entities with special tax treatment, such as non-profit corporations, trusts, foreign corporations, etc. The analysis of these "special entities" is beyond the scope of this article.
Id. 23 Sole Proprietorship, U.S. SMALL BUS. ADMIN., http://www.sba.gov/content/sole-proprietorshi p-0 (last visited Nov. 21, 2015).
Partnerships
Partnerships are possibly the oldest form of business entity recognized in history. 24 As early as the 6th century, the laws of the Roman Empire started recognizing certain business, trade, and religious associations known as societas (literally "societies"), which had the ability to enter into contracts and assume liability independently from their owners. 25 Under the common law, the legal concept of partnership, and the resulting joint and several liability of the partners, was developed as early as the 18th century.
26
For tax purposes, partnerships are a type of "pass-through" entity, that is, the entity itself does not pay income tax, but the owners do at the individual level (so the tax "passes through" the entity to its owners).
27
So, while there is a separation between the legal entity and its owners in terms of contractual capacity and title to the assets, there is no such separation in terms of assessing tax liability. 
Corporations
Corporations, like partnerships, have a millenary history. 29 The oldest known corporation was the Japanese temple construction company Kongo Gumi, which was incorporated in the year 578 and terminated its independent operations in 2006--an impressive record of 1,428 years in business. 30 This clearly highlights one of the main differences between a corporation and a partnership; a corporation has an indefinite lifespan, whereas the life of a partnership is tied to the life of its owners, unless expressly provided otherwise in the partnership documents. Oct. 24, 2016) . Even though a tax is not assessed against the partnership itself, partnerships still have to report their income to the IRS using Form 1065. The owners must then include their portion of the partnership income in their own personal tax returns.
28
Id.
29
James Olan Hutcheson, The End of a 1, 400-Year-Old Business, BLOOMBERG BUS. (Apr. 16, 2007, 7:22 PM) , http://www.bloomberg.com/bw/stories/2007-04-16/the-end-of-a-1-400-year-oldbusinessbusinessweek-business-news-stock-market-and-financial-advice.
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31
As a default provision, a partnership terminates 90 days after one of the partners dies or decides to leave the partnership. UNIF. P'SHIP ACT § 801(2)(i) (1997) . However, partnership agreements generally contain specific provisions to avoid involuntary dissolution. The partnership agreement governs over the default statutory rules. "In the absence of prohibitory provisions of the Another record holding corporation is the Dutch East India Company (chartered in 1602), recognized as the first multinational corporation, and the first corporate entity to ever issue stock to the public. 32 This highlights another major feature of corporations--the ability to issue stock to the public to raise capital, which is not a feature of partnerships. The third major difference between corporations and partnerships, and the last one relevant for this article, 33 is the tax regime applied to each entity. As previously discussed, partnerships are "pass-through" entities for tax purposes; corporations are not. In terms of liability, contracting capacity, and tax purposes, a corporation "occupies the same position as a natural person sui juris."
34 This means that the income of a corporation is taxed first at the corporate level--the corporation files Form 1120 and pays its corporate income tax 35 --and then at the individual level, when the shareholders receive a dividend. 36 Generally speaking, the three types of dividends are the ordinary dividend, qualified dividend, and capital gain distribution. 37 The three dividends are taxed at different rates: an ordinary dividend is taxed at the receiving individual's personal tax rate; a qualified dividend is taxed at either 0%, 15%, or 20%; and a capital gain distribution is taxed similarly to a qualified dividend. 38 At the source, corporate income is taxed in brackets ranging from 15% to 35%. 
A Hybrid Statutory Creation: LLCs
Historically, the difference between partnerships and corporations makes sense. A corporation provides a shield to liability for its owners who, in exchange for this liability protection, are subject to a double tax statutes or of rules of the common law relating to partnerships, or considerations of public policy, the partners . . . may include in the partnership articles any agreement they wish. " Lanier v. Bowdoin, 24 N.E. 2d 732, 735 (1939 regime. In a very pragmatic way, the government charges a price for a service. The "sovereign" collects a double tax in exchange for the grant of an indefinite life span, limited liability, and the possibility of raising capital on the public markets. 40 Then, everything changed when Wyoming first started to recognize the Limited Liability Company ("LLC") as a business form.
41
During the 1970s, other states followed Wyoming's steps by enacting limited liability statutes. In 1988, Revenue Ruling 88-76 determined that certain entities that met some, but not all, of the "corporate characteristics"
42 would be treated as partnerships for tax purposes. 43 LLCs were recognized as "pass-through" entities for tax purposes, but they also had limited liability by statute. 44 With the objective of stopping the surge of tax cases crowding the federal courts after the enactment of the LLC state statutes, the IRS adopted the so-called "check-the-box" tax regulations in 1997, affording taxpayers the ability to elect their preferred tax status.
45
LLCs enjoy the broadest choice because, by literally checking a box in Form 8832, an LLC could elect to be treated (for tax purposes) as either a pass-through entity (which is the default provision in case no election is made), 46 or as a corporation taxed under either Subchapter C, or Subchapter S of the corporate tax code.
47
LLCs are interesting statutory creatures because they represent a change from the old dichotomist universe of partnerships vis-à-vis corporations. LLCs are, essentially, corporations, except they cannot raise capital by issuing shares on the public market and they do not have to pay corporate taxes.
48
This highlights the first controversy of the current corporate tax system. Does it make sense to have a corporate tax at all? The assessment of a corporate tax may have been a tradeoff for a corporation to obtain several benefits over a partnership. Today, most of these benefits are available without any tradeoff by forming an LLC. In terms of a costbenefit analysis, corporate taxes appear to be the price corporations have to pay to sell shares on the public market--the only effective difference between today's corporations and LLCs. This idea is corroborated by the existence of another "hybrid" business form, the "S-Corporation. Corporation is a special statutory variant of a "traditional" corporation. Once formed, a corporation can, somewhat similarly to an LLC, "check the box" and elect to be taxed under Chapter I, Subchapter S of the I.R.C., instead of the default taxation under Subchapter C. 50 S-Corporations are another type of pass-through entity, which, similarly to LLCs, have restrictions on share ownership.
51
For example, S-Corporations cannot have more than one hundred shareholders, 52 making it impossible to trade S-Corporations' shares on a public stock exchange.
For the small business owner, this is all nonsense. John Doe, our sample small business owner, does not care whether his company is called "J.D. Inc.," "J.D. LLC," or "J.D. and partners." All John Doe cares about is, laconically, limited liability and having to pay the lowest amount of taxes possible. A mom-and-pop shop owner has no short-term aspiration of getting a ticker symbol and starting to trade its shares on a stock exchange. So, the benefit of trading shares on a public market is reserved to larger corporations, those which meet the capital requirements to be listed on a stock exchange, but the double taxation of corporations affects all corporate entities, big or small, publicly traded or not. This creates, in a way, a windfall to larger corporate entities because they are essentially the ones reaping the only remaining benefit of the corporate form. But, do large corporations actually pay for this benefit? The answer is "sometimes," and this takes us to the next section of this article, tax avoidance.
TAX AVOIDANCE
This section will focus on the most well-known schemes employed by large multinational corporations to reduce their overall tax burden. Not to be confused with underreporting or tax evasion, these practices are completely legal (except when they result in tax evasion) and they are herein exposed to highlight some additional contradictions created by the existing provisions of the I.R.C. This section will address, in order, the practices of transfer pricing (with profit shifting to tax-havens) and stock option deductions.
not relevant for the purposes of this article as they relate to the nationality of the shareholders, allowable business purpose, etc.
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TRANSFER PRICING -GOODS
Transfer pricing, simply put, is the practice of altering the price of a good sold in a transaction between controlled subsidiaries to keep profits where the corporate income taxes are lowest.
53 Transfer pricing is best described with an example. CC Corp. ("CC") is a United States-based manufacturer of cola drinks sold everywhere in the world. CC buys its aluminum cans from one of its subsidiaries, A Inc., ("A"), which is incorporated in the Bahamas where there is no corporate tax. The market price for an aluminum can is $1, and CC sells its cola cans on the market for $2. Instead of purchasing the cans at the market price of $1, CC directs A to sell its cans above the market price, at $2 each. CC keeps purchasing the overpriced cans, and it keeps selling its cola products at $2 each, thus making no profits at all. On the other hand, A is capturing all the profits that would have been made by CC, which would have been subject to the 35% corporate tax rate in the United States. With this simple "trick," CC is now making no profits at all from its United States activities. All the profits are being kept in A, in the Bahamas, where they are not subject to any corporate tax.
What is the economic impact of this type of tax avoidance? The problem can be analyzed from three different perspectives. First, CC is effectively avoiding corporate tax altogether, saving $0.35 for each can of cola sold during the tax year. At the other end of the spectrum, the IRS is losing precious revenue, that is, those very same $0.35 per can. Lastly, there is the perspective of subsidiary A. Do these famous $0.35 per can at least go towards developing the economy of the Bahamas, expanding the local aluminum production industry, and creating jobs on the island? No. In most cases, corporations like our subsidiary A are just empty "shells" consisting of only a name and a P.O. Box without any real activity. A does not produce anything, it just takes title to some aluminum cans bought on the market and sold to its parent company at an artificially inflated price.
For obvious reasons, the I.R.C. prohibits the activities described in the example above.
54
Transactions involving controlled entities must be reported to the IRS and are subject to strict supervision and reporting requirements. controlled entities be at arm's-length, that is, the controlled entity must behave as if it was uncontrolled. 56 Applying the rule to the example above, subsidiary A would have been forced to sell the aluminum cans at the going market price of $1 each, instead of the marked-up price of $2 each. However, real-world transactions are never so clear-cut, and this creates room for argument. The I.R.C. recognizes that different transactions in different contexts may have different results, and therefore it introduces the so-called "standard of comparability." 57 The standard of comparability, and related provisions, can be summarized as follows: because no two transactions are identical, the reporting corporation should do its best to reproduce, in a transaction involving a controlled subsidiary, the context of a transaction involving an uncontrolled third party corporation.
58
There are various methods used to determine how an arm's-length transaction between the two controlled entities would be structured. 59 The I.R.C. requires that the "best method"--the one that better simulates an arm's-length transaction--is employed for proper reporting.
60 So, back to our example, executives from CC and subsidiary A will sit at the negotiation table and will start looking at various factors when determining the price A should charge to CC. These factors include, for example, the price A charges to other companies for the same product, the economic conditions of the country where A is located, the volume of the trade between the two corporations, quality of the products, currency risk, etc.
61
After a thorough examination of all the relevant factors, the executives prepare an extensive report describing how A is selling special aluminum cans to CC, which are 100% recyclable and made only with high-quality aluminum coming from "responsible" mines where there is no exploitation of the workers. To sweeten the deal, A will offer an extended 4-year warranty on the cans and, given the long-standing commercial relationship between the two firms, A will extend a credit line to CC at a mere 5% interest rate. CC will purchase the aluminum cans from A, who will take care of the shipping, at an all-inclusive price of $1.80 per can; a true bargain given all the perks CC is getting with the deal. With these added facts, CC buys the cans for $1.89 (the purchase price plus the interest on the credit line) from A, and sells the cola products for the same $2.00 each. CC then Id.
59
A full list of acceptable accounting methods can be found in DELOITTE, 2015 GLOBAL TRANSFER PRICING COUNTRY GUIDE (2015). However, a discussion of the difference between the various methods is beyond the scope of this article. reports the transaction to the IRS, files its taxes, and pays the 35% tax rate on its $0.11 of domestic profit. CC then writes a check to the IRS for approximately $0.03 per can. CC has respected all the current laws, and its management has effectively reduced the income tax expense of the corporation by 89%, from the initial $0.35 per can, to the current $0.03 per can.
TRANSFER PRICING -INTELLECTUAL PROPERTY
The concept of transfer pricing does not apply only to goods. As a matter of fact, goods are fairly easy to price because they are tangible, can be classified, subjected to international standards for quality, etc. Pricing becomes a lot more complex when the object of the trade is intellectual property ("I.P."). In many cases, corporations develop new products, which are then licensed for use to subsidiaries. The accurate selection of corporate structure and licensing agreements between various tiers of subsidiaries can relieve multinational corporations of large amounts of tax liability.
A typical example of an I.P. transfer pricing is the famous profitshifting scheme known as "double Irish with a Dutch sandwich," pioneered by Apple, Inc., and soon followed by other technology and pharmaceutical corporations. 62 This strategy is centered on the possibility of an Irelandincorporated entity to be taxed under a different country's tax regime.
63
Irish law, in fact, determines the residency of a corporate entity based on where the corporation's management is located.
64
Here is how it all works. A U.S. corporation enters into a cost-sharing agreement with a wholly owned subsidiary in a tax-haven, such as Bermuda. This tax-haven subsidiary is incorporated in Ireland, but is subject to Bermuda corporate tax because the main office and management of the corporation are in Bermuda. 65 This corporation is the "First Irish." The cost-sharing agreement provides that the U.S. corporation and the First Irish will split, 50-50, the development cost of a new technology and patent. The First Irish will retain the patent and license it for use to the U.S. corporation, this way the U.S. corporation can recognize an initial tax saving by reducing its taxable income by its 50% contribution to the new technology, and by the amount of the royalties paid to the First Irish for the I.P. license. This initial licensing agreement is regulated by the transfer pricing requirements of an arm's-length transaction imposed by U.S. law. 66 Then, the First Irish sub-licenses the same I.P. received from the U.S. corporation to a wholly owned Dutch subsidiary. Lastly, the Dutch subsidiary sub-sub-licenses the very same I.P. to a second Irish corporation, this time doing business in the EU (the "Second Irish"). The Second Irish books all the sales of products and services outside of the United States. Then, the Second Irish pays a large royalty to the Dutch corporation for the I.P. it licensed, maintaining the profits in the Second Irish at a minimum, and, in any case, subject to the lower Irish tax rate of 12.5%. 67 This first royalty is not subject to withholding tax, 68 so the money flows untaxed from Ireland to the Netherlands. The Dutch corporation then pays a large royalty to the First Irish in Bermuda, maintaining the profits of the Dutch corporation to a minimum and, in any case, subject to the lower Dutch tax rate of 25%. 69 This second transfer is not subject to withholding tax either because of the many bilateral tax treaties signed by the Netherlands, of which Bermuda is a party. 70 The corporation in Bermuda books the vast majority the profits and pays no corporate tax. How does the money get back to the United States? The corporation in Bermuda could transfer money back to the United States at any time by paying a dividend to its parent company, obviously subject to taxes for the repatriation of income.
71
Since this arrangement relies heavily on the use of I.P. and licensing agreements, it is mostly used by technology and pharmaceutical corporations, and the more unique and profitable the I.P. is, the larger the tax savings. 72 It is estimated that the "double Irish with a Dutch sandwich" arrangement saved Apple between $2.4 and $4.8 billion on its tax bills in 2011 alone. 
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TRANSFER PRICING -CAPITAL, A/K/A "LIQUIDITY TRANSFER PRICING"
Another interesting way to shape transfer pricing is the so-called "liquidity transfer pricing." 74 This technique is relied upon mostly by banks or financial institutions with large amounts of cash.
75 Liquidity transfer pricing is not necessarily a tool for tax avoidance, but rather a system of adequate performance reporting. 76 The importance of liquidity transfer pricing as a risk management tool was stressed by the Basel Committee on Bank Supervision with the introduction of the Basel III capital requirements in December 2010. 77 While the regulatory and risk management aspects of liquidity transfer pricing are beyond the scope of this article, 78 liquidity transfer pricing may also be another useful tool to lower the overall tax liability of large multinational corporations.
The way liquidity transfer pricing works is similar to the other forms of transfer pricing, except that the "price" in this case is the interest charged on a loan. Let us go back to the "double Irish with a Dutch sandwich" example above. Our U.S. multinational corporation has effectively avoided the U.S. corporate income tax, but is now facing a difficult decision. The corporation could repatriate the cash accumulated in Bermuda, and pay a hefty profit repatriation tax, 79 which in some cases can be as high as 30% of the amount repatriated in the form of dividends.
80
Alternatively, the corporation could keep the money in Bermuda, tax-free until repatriated, and enjoy the benefits of tax-deferral. 81 Often, corporations prefer to accumulate cash in tax-havens, enjoying the benefits of tax-deferral However, all those entities incorporated before January 1, 2015, will have a "grace period" until 2020 before they will be affected by the new provisions of the Finance Act 2014. Based on the estimates in Dr. Sullivan's article for the past fiscal performance of Apple, the U.S. multinational alone should be able to save another $10-20 billion before the new measures enter into force in 2020. similarly to individuals with 401(k) plans. 82 However, profits may need to be repatriated for a variety of reasons, ranging from capital needs, to downturns in the economy.
In order to deal with these temporary cash shortages, the foreign subsidiary may use liquidity transfer pricing to avoid the profit repatriation tax. Instead of paying a dividend to its U.S. parent company, the subsidiary can offer it a loan. Obviously, the loan will have to be structured as an arm's-length transaction, in line with the going market rate, etc.
83 This practice offers a threefold advantage. First, it avoids the profit repatriation tax. Second, it gives the multinational yet another opportunity to shift profits towards the foreign subsidiary as the U.S. parent company makes payments of interest and principal on its loans. Third, the interest paid by the parent company to the subsidiary is tax-deductible for U.S. tax purposes.
84

STOCK OPTION DEDUCTIONS
The last tool for corporate tax avoidance discussed in this article is the deduction of stock options from taxable income. Similar to accelerated depreciation, the stock option deduction is a tax "fiction," that is, a deductible non-cash expense, which can be used to reduce the taxable corporate income.
85 Executives and directors in larger corporations receive the majority of their remuneration through stock options, 86 rather than in cash as a salary. The stock option grants the holder a right to purchase a definite amount of the corporation's stock, at a definite price (the issue price), independent of market fluctuations.
87
Common practice for the recipient of the stock option is to exercise the purchase right only when the market value of the stock is higher than the issue price of the option, in order to immediately profit from the difference in prices. This type of compensation is highly desirable for the executive and the corporation because of the substantial tax benefits it offers, as will be discussed in more There are two types of stock options: qualified and nonqualified. The options referred to in this article-those issued as compensation to highly remunerated executives-are the nonqualified type, subject to the provisions of I.R.C. Section 83. See generally JAMES M. BICKLEY, CONG. RESEARCH SERV., RL31458, EMPLOYEE STOCK OPTIONS: TAX TREATMENT AND TAX ISSUES (2012) (discussing the current statutory scheme governing stock options, as well as the advantages and disadvantages of qualified and nonqualified stock options), http://digitalcommons.ilr.cornell.edu/cgi/viewcontent/cgi?arti cle=1935&context=key_workplace.
detail below.
The transaction can be analyzed from both the perspective of the corporation and the perspective of the executive. The executive receives the regular salary in cash, and a bonus stock option. The issue price of the option does not have to be anywhere near the market price of the stock, it can be set arbitrarily, as long as the option cannot be actively traded.
88
While the executive pays income tax on the cash salary as it is earned, the stock option is not taxable until it is exercised, because its value cannot be "readily ascertained" until it is traded. 89 The executive enjoys tax-deferral on the stock option until the day it is exercised.
90
From the corporation's perspective, the deal is even sweeter. First, the corporation provides an alternative form of compensation to its highest paid executives, therefore reducing what would otherwise be a direct cash outflow. Second, the corporation can deduct the full exercise price of the option.
91 While the deduction is used only in the year when the executive decides to exercise (so it may not produce an immediate tax benefit for the corporation), the amount of the deduction is substantial because these options represent the bulk of the employee compensation expenses for most corporations. Third, when the option is exercised and the corporation books the deduction, there is still no cash outflow on the part of the corporation. The "expense" deducted is only an opportunity cost to the corporation, that is, what the corporation would have registered as a cash inflow if it had sold its stock to the market, instead of giving it as an option to the executive.
92
After understanding the mechanisms of the existing I.R.C. provisions with respect to transfer pricing and stock option deductions, the next section will focus on possible solutions to address the problem of excessive tax avoidance.
A PROPOSAL
Since the Tax Reform Act, signed in 1986 by former-president Reagan, multiple studies and proposals have been analyzed to determine a 88 26 C.F.R. § 1.83-7(b)(2) (2016); Cramer v. Commissioner, 64 F. 3d 1406, 1414 (9th Cir. 1995) (holding that a stock option that cannot be freely alienable does not have a "readily ascertainable fair market value."). Note that, as described in the sources, it is the option itself which cannot be freely traded rather than the stock of the corporation. Therefore, a publicly traded company can issue a nontransferrable traded stock option to one specific executive, and still be able to set the issue price of the option at will. The effects of share dilution are assumed to be minimal. relatively simple, administrable, fair, and effective tax system. 93 Yet, no major tax reform has taken place in the last thirty years. 94 Out of the different studies already performed by private and public entities, perhaps the most detailed and inclusive is the 1992 Report on Tax Integration redacted by the Department of the Treasury.
95
The most important distinction between the Report on Tax Integration and other studies is that it analyzes tax reform not only from the perspective of the taxpayer, but also from the standpoint of the Government.
96
This different perspective adds a layer of complexity to the analysis of a proposed tax reform because, in addition to the ideals of equity and fairness in the tax system exposed in the earlier sections of this article, an effective tax reform must be easy to implement and grant an equal or increased revenue stream for the Government (tax-neutrality). 97 While this article will focus only on the problems of transfer pricing and stock option deductions, rather than on the corporate tax system at large, the same principles of efficient and effective tax reform expressed in the Department of the Treasury's Report on Tax Integration will be taken into consideration. The next sections will analyze the problem of tax avoidance and propose a solution based on a model of international competitiveness.
A PROPOSED SOLUTION TO TRANSFER PRICING TAX AVOIDANCE
Transfer pricing is a complex problem to resolve because it does not derive from the tax code (and relative loopholes) of a single country, but rather it is the result of the existing gaps and discrepancies between the tax systems of different countries. Although " [n] o consensus exists about the proper norms for capital taxation in economies with international capital and labor mobility," 98 the OECD has developed a set of actions to be taken by member countries in order to address the problem of transfer pricing on a global scale. 99 The suggested solution of the OECD Base Erosion and Profit Shifting ("BEPS") Project, however, does not deviate substantially from what appears to be the present practice of corporate America. 100 The OECD BEPS best practices would require large multinational corporations to maintain a three-tiered system of documentation in order to ensure that the principle of arm's-length dealing is respected among the controlled subsidiaries of the Multi National Enterprise ("MNE"). 101 However, just like it happens today under the IRS directives, 102 it is possible to structure a transaction in a way that satisfies the requirements of the arm's-length principle while still shifting a portion of the profits of the MNE to a low-tax jurisdiction.
103 Although the more in-depth reporting required under the OECD BEPS guidelines will make transfer pricing more difficult, it will not solve the problem; a group of skilled accountants and lawyers can still manipulate the form of a transaction so as to maintain the substance of profit shifting. Because added reporting requirements simply will not do, perhaps the most effective remedy to transfer pricing practices is the creation of an incentive not to engage in the practice; namely, reducing the statutory corporate tax rate. This may seem to have been a long read for such an "easy fix," but there is more to the matter than it seems.
Transfer pricing is a technique to transfer profits from a high-tax jurisdiction to a low-tax jurisdiction.
104
A MNE acting as a rational decision-maker tries to maximize its utility, and engages in transfer pricing. Clearly, in a fictitious scenario where every country in the world had the exact same tax rate, transfer pricing would not provide any meaningful financial advantage because our rational decision-making entity would be indifferent between the available alternatives. The reality is more complex, however, because the statutory tax rate by itself does not reflect the full extent of the "utility" derived from the choice of a tax jurisdiction over another.
Countries have widely different tax systems, reporting requirements and standards, penalties for underreporting, enforcement systems, etc. All of these factors, together with the statutory tax rate, are taken into account by the rational decision-making MNE when determining the utility derived from the allocation of profits in one specific jurisdiction rather than another. The bureaucracy associated with tax reporting and 100 INTERNAL REVENUE SERV., supra note 35, at 20.
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OECD guidelines essentially increase the reporting requirements to ensure that every transaction between controlled subsidiaries is at arm's-length. The proposed three-tier increased reporting requirement includes: "(i) a master file containing standardised information relevant for all MNE group members; (ii) a local file referring specifically to material transactions of the local taxpayer; and (iii) a Country-by-Country Report containing certain information relating to the global allocation of the MNE group's income and taxes paid together with certain indicators of the location of economic activity within the MNE group." OECD, supra note 99. compliance has a cost, and this cost is taken into account in determining the overall utility of shifting profits to a specific country.
Further, the MNE needs to take into account the cost of tax-avoidance and potential non-compliance. Stated differently, before shifting any profits around the world, the MNE will make sure that for every dollar spent on tax-avoidance (the bills of some professionals in the income defense industry can be very expensive), there is at least an equal or greater saving on the corporate tax bill, plus an allowance for any penalties in case the taxavoidance crosses the line of underreporting.
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The decision of choosing which jurisdiction has the best tax regime is not an easy one as it requires the balancing of many disparate factors. The mechanics of a similar decision-making process are interestingly modeled in a quantitative study conducted at the Leibniz Information Centre for Economics, 106 which will help us understand the importance of the statutory tax rate in the context of the other factors. The study aims at creating a dimensionless number-the Tax Attractiveness Index-which quantifies the desirability of a specific tax jurisdiction.
107
For our purposes, the Tax Attractiveness Index can be equated to the utility received by the MNE when choosing a certain tax jurisdiction. In the study, the U.S. tax system ranks among the countries with the lowest Tax Attractiveness Index.
108
One of the factors that most heavily influences such a low score is the negative effect of a very high statutory tax rate. 109 What this study reveals, in simpler words, is that if a MNE was evaluating where to shift its profits, the United States would be at the bottom of the list. 110 Further, the study finds that one of the main reasons for such a low score is the very high statutory tax rate in the United States.
111 Therefore, a reduction of the statutory corporate tax rate alone may greatly increase the Tax Attractiveness Index of the United States, without the need for a complete restructuring of the corporate tax system. While a reduction of the corporate statutory tax rate alone will not completely resolve the problems of equity and fairness of the tax system at Id.
111
large, a relatively small statutory modification may have a substantial impact in terms of reducing the existing inefficiencies of the current tax scheme. First of all, a reduction in the statutory corporate tax rate will reduce the inequality between corporate and unincorporated entities. Currently, real estate investment trusts and certain limited liability entities in the oil drilling and exploration industry enjoy a tax advantage over publicly traded corporations as they are not subject to double taxation.
112 A reduction in the statutory corporate tax rate will consequently reduce the bias towards non-corporate entities, therefore increasing inter-group equity and fairness, which was one of the problems described in Section I, Part A of this article. 113 Similarly, a reduction in the statutory corporate tax rate will reduce the bias towards earning retention vis-à-vis dividend distribution precisely because of a reduced burden in the double taxation of corporate profits. A lesser impact of the tax consequences in corporate decision-making processes will hopefully lead to less biased, and more efficient, decisions with a consequent improvement in corporate performance.
A reduction in the statutory corporate tax rate will most likely translate into an immediate reduction of tax revenue for the government, creating a problem of tax-neutrality. 114 However, the decrease in tax revenue, if any, will be only marginal. The Tax Policy Center reports that in 2014 corporate tax receipts accounted for only 10.6% of the total receipts, compared to the 46.2% of the personal income tax. 115 Therefore, a reduction in the corporate tax rate will affect the total tax receipts much less than a proposed change to the personal income tax rate. Further, although the literature on the matter is not conclusive, a 2011 study published in the INTERNATIONAL REVIEW OF ECONOMICS AND FINANCE suggests that a weak, negative causality exists between corporate tax rate and per capita GDP growth.
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The study does not provide us with a correlation indicator, which would be useful in determining how the changes in one variable (corporate tax rate) affect the other (per capita GDP growth).
117
However, the study qualitatively concludes that a reduction in corporate tax rates will moderately stimulate GDP growth. potentially translate into an offset of the tax receipts reduction mentioned earlier in this paragraph. However, more precise quantitative studies need to be conducted on the matter before the problem of tax-neutrality can be considered resolved.
One last aspect of tax neutrality needs to be considered under this model. The increase in the overall competitiveness of the U.S. business environment will likely stimulate investment in the country. As discussed in earlier sections, the Tax Attractiveness of the United States is among the lowest in the study mainly because of the high statutory corporate tax rate.
119 Nonetheless, the United States houses a vast majority of the largest and most profitable corporations in the world.
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This is because, notwithstanding its high corporate tax rates, the United States offers a fertile land for businesses, with relatively limited regulations on entrepreneurs and start-up businesses; an efficient justice system, which enforces the protection of property and the collection of debts; multiple large stock exchanges and securities markets; and a relatively efficient and transparent administration of the government.
121 While all of these benefits to businesses attract investments, high taxation discourages them, reducing the competitiveness of the system as a whole on the international investment market. 122 In terms of transfer pricing, as mentioned earlier, this creates an incentive to shift profits abroad. However, as the tax differential with other countries is reduced, this "incentive" to shift money abroad is also reduced, up to a point of equilibrium, where the push to move money out of the country is nonexistent. By setting a corporate tax rate just below this "equilibrium" point, there would be a small incentive for MNEs to move or maintain profits inside of the United States rather than outside. Unfortunately, again, an exact quantitative measure of what this new, lower tax rate should be is extremely difficult to estimate with precision.
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A PROPOSED SOLUTION TO STOCK OPTION DEDUCTIONS TAX AVOIDANCE
The problem of non-statutory stock options lies in the wording of one provision of the I.R.C. and its related Section in the C.F.R., I.R.C. Section 83(h) and C.F.R. Section 1.83-7(a)-(b taxation of nonqualified (or non-statutory) stock options, and for the standard used to determine whether the option has a readily ascertainable market value.
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As explained earlier in the paragraph, these types of options allow both the receiving executive and the issuing corporation to realize substantial savings in tax liability. The taxable income is recognized by the individual when the option is exercised, 125 while at the same time the corporation books a deductible non-cash expense.
126
In order to provide a solution to the tax avoidance problem presented by stock option deductions, it is necessary to identify how stock options should be taxed and how to assess the tax liability. To determine how to tax stock options, we perform an analysis of the transaction under the "business purpose" and "substance over form" doctrines. To determine how to assess the tax liability, we will propose an amendment to the statutory language in the relevant Sections of the I.R.C.
How to Tax Stock Options
A non-statutory stock option is a form of compensation, just like a salary. 127 The I.R.C. considers certain stock option plans (qualified stock options) as compensation, and those stock options are subject to withholding taxes like FICA (Federal Insurance Contributions Act) and FUTA (Federal Unemployment Tax Act), which are calculated based on the cash value of the stock compensation under the plan.
128 Nonqualified stock options should be no different, and should therefore be taxed as regular cash salary. The U.S. tax administration and courts recognize the legal doctrines of "substance over form" and "business purpose."
129 Both doctrines derive from the Supreme Court ruling in Gregory v. Helvering, a case decided in 1935.
130 These same doctrines should be applied when analyzing the issue of stock option deductions.
Seven years before the case was decided by the Supreme Court, petitioner Evelyn Gregory was the sole stockholder of United Mortgage Corporation ("United"), which, in turn, owned stock of another corporation, Monitor Securities Corporation ("Monitor").
131
Gregory intended to transfer the Monitor shares owned by United to herself, without having to pay taxes on the distribution. 132 Gregory devised the following strategy to dodge her tax bill. First, she incorporated a new company in Delaware, called Averill Corporation ("Averill"), of which she was the sole shareholder. Three days later, she transferred all of the Monitor shares to Averill in a transaction that complied with the tax exemption requirements of a reorganization under Section 112(g) of the Revenue Act of 1928. Lastly, she dissolved Averill and distributed the Monitor shares, the only asset owned by Averill, to herself. 133 Helvering, the Commissioner of Internal Revenue, sued Gregory on the basis that the transaction had no purpose other than tax avoidance. 134 However, the Board of Tax Appeals rejected the Commissioner's view because the transaction fell squarely within the boundaries of the law at the time.
135
The Commissioner appealed to the Second Circuit Court of Appeals, which reversed the lower court, and certified the question to the Supreme Court. 136 The Supreme Court decision is a milestone in tax law; however, it is somewhat controversial.
The opinion stated, in one of the opening paragraphs, that "[t]he legal right of a taxpayer to decrease the amount of what otherwise would be his taxes, or altogether avoid them, by means which the law permits, cannot be doubted." 137 The Court cited relevant authority, and the opinion should have stopped there, reversing the Circuit Court of Appeals and upholding the right of a taxpayer to minimize its tax burden. After all, what Gregory did was perfectly legal, as held by the Court itself.
However, the opinion did not stop there and went beyond the plain language of the law, although unambiguous, creating two doctrines of judicial invention: the business purpose doctrine, which states that if a transaction has no other business purpose but to reduce the amount of taxes payable, the transaction will be disregarded; and the substance over form doctrine, which states that the underlying substance of a transaction, and not its form, should be taken into account when determining tax liability.
138
The case set forth language, which suggested a bright line test to 131 Id. at 467.
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Id. at 469-70. [Vol. 12:225 determine whether the business purpose doctrine applies. 139 The Court stated, in relevant part, that a transaction should be disregarded if it has "no business or corporate purpose;" but the transaction is in fact "a mere device."
140 This implies that a transaction with any corporate or business purpose should not be disregarded. However, a corporation never has the sole purpose of tax avoidance. Most corporations are created with the purpose, as stated in their bylaws, of conducting "any and all lawful business." Even Averill, the "device" corporation created by Gregory, performed lawful business until it was closed, as recognized by the Court.
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Therefore, the test set out by the Court is less of a bright-line rule than the language in the opinion seemed to suggest. Rather, the test conforms more closely to a balancing test, where the Court will disregard a transaction if its purpose of tax avoidance greatly outweighs any other business purpose.
Although controversial, and maybe even a bit contradictory, Gregory v. Helvering is still good law. We therefore proceed with the analysis of stock option deductions under the business purpose doctrine and the substance over form doctrine. Under the business purpose doctrine, we look at whether there is any other underlying business purpose to the transaction and, therefore, whether it should be disregarded.
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The arguments that can be made as to the business purpose of stock options are (1) stock option compensation increases employee performance because the employees are now shareholders as well, thus having a direct monetary reward from the positive performance of the corporation; and (2) stock options are a form of non-cash compensation, which alleviates the corporation of large cash outflows for payroll.
Both arguments can be easily defeated by the existence of statutory (or qualified) stock options distributed under an incentive plan. Unlike nonqualified stock options, qualified stock options cannot be exercised before one year from vesting and have a minimum exercise price, thus reducing excessive speculation and tying compensation even more closely to performance and employee retention than any nonqualified stock option. 143 Therefore, issuing nonqualified stock options serves no real business purpose that could not otherwise be equally or better served by a different type of taxable compensation.
The business purpose of nonqualified stock options should therefore be disregarded. Conversely, if a business purpose for these options exists, other than mere tax avoidance, then such business purpose has a negligible extent when compared to the 139 Id. at 468.
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Id. tax avoidance benefits provided by the nonqualified stock option compensation.
The analysis of stock options under the substance over form doctrine is simpler. The substance over form doctrine is applied particularly to cases where the transacting entities are closely related. 144 In this case, the highly compensated executives have a very strong connection with the entity issuing their stock options, although indirectly. Generally, a compensation committee is employed in determining executive pay. The committee is composed of, at least in part, corporate insiders.
Therefore, the compensation committee has a close relationship to the corporation, since corporate employees are on the committee. Further, the compensation committee also has a close relationship to the executives whose pay it is assessing because those executives have the authority to fire the insiders on the committee. Stock option compensation, as the name suggests, is compensation. As previously stated, stock options are subject to FICA and FUTA, and they become part of the ordinary income of the taxpayer when they are exercised, just like any other form of compensation. Therefore, stock options should be treated as any other compensation and taxed when earned.
How to Assess Tax Liability
The problem with taxing stock options like a salary is that, unlike a salary, the value of the option cannot always be readily ascertained.
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Specific provisions in the C.F.R. detail that, unless the option is actively traded, it is difficult to ascertain the value of the option and, therefore, the tax owed. 146 The option has a value beyond the difference between the exercise price and the market value of the underlying asset. The option's value must also include a premium for the right of the holder to exercise the option when it is preferred. 147 The reason nonqualified stock options have a special tax regime is because they do not have a readily ascertainable 144 "The substance-over-form doctrine is invoked by the government with greatest success with respect to transactions between related persons, since, in these circumstances, form often has minimal, if any, nontax consequences and particular forms are often chosen solely to reduce taxes." BORIS I. BITTKER & LAWRENCE LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES AND GIFTS: ¶ 4.3 PERVASIVE JUDICIAL DOCTRINES 9 (2016). 145 26 C.F.R. § 1. 83-7 (2016) . 146 26 C.F.R. § 1.83-7(b)(2) (2016) sets out a presumption, whereas, if the stock option is not actively traded on a public market, its value is determined to be "not readily ascertainable." If the taxpayer wished to rebut the presumption, instead of taking advantage of this statutorily granted taxdeferral tool, he would have to prove that the option meets the four criteria described in the statute. [Vol. 12:225 market value. 148 However, a possible solution to the problem would be making an estimated tax payment when the option is issued. The estimated tax payment would be based on the market price minus the exercise price. When the option is actually exercised the taxpayer can make an adjustment to his tax: (1) if the spread between exercise price and market price has increased, the taxpayer will make an additional tax payment; and (2) if the spread between exercise price and market price has lowered since the date of issue of the option, the taxpayer will receive a refund. This system would eliminate the benefit of tax deferral to the individual because the income from the option is taxed as the option is issued.
In order to obtain this result, relevant language in the C.F.R. must be amended. The relevant C.F.R. sections are lengthy and therefore not reported in this article, which will include only the proposed amendments, with modifications to the original language in bold and a comment.
Proposed Amendment to 26 C.F.R. Section 1. 83-7(a) and (b) . This proposed amendment to 26 C.F.R. Section 1.83-7(a) and (b) introduces the proposed taxation methodology to reduce the impact of tax deferral on stock option compensation. The new language in subsection (a) provides a definite scenario for the cases in which the option does not have a readily ascertainable market value; the very same scenario that created the problem of tax-deferral in the original statute. The proposed amendment provides explicitly that in such cases the person receiving the option in lieu of cash compensation has to include the value of the option in its taxable income for that year.
The proposed new language in this section imposes a duty on the taxpayer to report the income derived from the stock option immediately, regardless of whether the option is exercised. This measure imposes a rather burdensome requirement on the taxpayer, who has to make a tax payment on unearned income in the majority of cases where the stock option is not exercised in the same year it is granted; if the option was, in fact, exercised when granted, there would be no tax-deferral benefit. Although burdensome, this measure is necessary to eliminate the tax saving derived from deferral of taxation on stock options, which is substantial at the highest income brackets. Further, it is an established practice of 149 Id.
corporate-America to highly inflate the equity portion in executive compensation packages, leaving the immediately taxable cash portion to a minimum. 150 The proposed amendment, which introduces an immediate tax liability for the option-holder, will likely have the collateral benefit of discouraging excess equity compensation.
The last sentence in amended subsection (a) provides for the adjustment in the year of exercise or disposal of the option. This language is a catch-all safety net, which provides for any other possible scenario in which the option-holder disposes of the option, realizing either a gain or a loss. Although it is still possible to obtain a tax-deferral benefit in case the value of the asset underlying the option increases in value over time, such effect is reduced from the tax deferral resulting from the previous version of the statute.
Subsection (b) has undergone more substantial changes. The subsection heading has been changed to "value of the option" to mirror the language in amended subsection (a). The language of (b)(1) is substantially the same, as it does not affect stock options granted to individual executives. These options, as discussed in the relevant sections above, have certain restrictions on alienability and cannot be publicly traded on an established market.
The language of (b)(2) is radically different. The proposed language now provides an explicit valuation formula in the cases where the option is not publicly traded. The proposed valuation is simply the difference between exercise price and the value of the asset underlying the option. In the case at bar, one share of stock of the corporation, which is granting the option. This formula presents another problem, however, which is the determination of the value of the asset underlying the option. The problem is solved by the immediately subsequent sentence providing for valuation in accordance with 26 C.F.R. Section 20.2031-2. 26 C.F.R. Section 20.2031-2 could potentially be applied to two different scenarios. First, a scenario where the option is not traded on an established market, but the underlying asset is. Second, a scenario where neither the option nor the underlying asset are traded on an established market. If the option is not traded on an established market, but the underlying asset is, the valuation of the option with the proposed formula is 150 From a cursory review of the literature and quantitative data on the matter, it appears that the CEO's of large U.S. corporations have a compensation package that highly favors equity compensation. Data extrapolated from S.E.C. filings reveal the equity-to-cash ratio for these executives can be anywhere from 2:1 to almost 50: extremely simple. The fair market price of the underlying asset is given by the average of the highest and lowest selling price on the valuation date, 151 and the exercise price of the option is determined by the option contract itself. This scenario is by far the most common because, generally, only larger corporations issue stock options. The corporate entities with the need of employing complex compensation arrangements involving stock options usually meet the capitalization threshold required to be publicly listed on an established market. However, smaller corporations, not publicly listed, may issue stock options; which takes us to the second scenario where neither the option nor the underlying asset are publicly traded.
In this case, 26 C.F.R. Section 20.2031-2 provides a series of acceptable calculation methods, which can be used to estimate the value of the asset in question. If bid and ask prices for the underlying stock are not available, the calculation will be based on a series of factors, which include the net worth of the corporation, its predicted earning power, dividendpaying capacity, and other factors, such as market outlook, etc.
152 It will appear to the reader, at first glance, that these calculation techniques are not exact, but rather aim at providing a best-guess estimate of the value of the stock. The valuation of a company that is not publicly traded is part science and part dogmatic mystery, even for the connoisseurs.
153 Nonetheless, the value of the proposed amendment lies in its inverse proportionality between error and transaction size.
When a corporation begins its activities, it is hardest to value it because there is no historical data to base the predictions on. However, a corporation in its infancy is the least likely to grant stock options to its executives. Even in the extremely unlikely case in which a stock option was granted at this early stage, and the calculations of value of the underlying asset were far from its real value, the overall size of the transaction would probably be negligible. In sum, even if the formula provides for approximate results in small-business type transactions, the error in valuation would have only a minimal impact on the taxpayer. This is because of at least two factors. First, the value of the option is likely to be small. Second, the executives of such a small business are more likely to be in lower tax brackets, thus reducing the effect of tax deferral offered by the The problem of valuation of not-yet publicly traded corporations is well-known even to large financial conglomerates. As a vivid example of this problem, Facebook's stock valuation was off by almost 30% when compared to the market's actual perception of the value of the stock. Corporate banking giant Morgan Stanley was behind the valuation, and, despite its history and expertise on the matter, it made a multi-billion-dollar mistake in valuation. David Weidner, Facebook IPO, Facts, Fiction, and Flops, WALL ST. J. (May 30, 2012, 7:29 PM) , http://wsj.com/articles/SB100014240527023 04821304577436873952633672. stock option. As the corporation grows, so does the historic data on which the value predictions can be made. As the likelihood of granting stock options increases, their value increases, and so does the potential for tax deferral. However, the precision of calculation of the value of the underlying asset also increases, making the model more reliable. As the potential for tax deferral increases, so does the robustness of this valuation model.
Proposed Amendment to I.R.C. Section 83(h).
(h) Deduction by employer. In the case of a transfer of property to which this section applies or a cancellation of a restriction described in subsection (d), there shall be allowed as a deduction under section 162, to the person for whom were performed the services in connection with which such property was transferred, an amount equal to the amount included under subsection (a), (b), or (d)(2) in the gross income of the person who performed such services. Such deduction shall be allowed for the taxable year of such person in which or with which ends the taxable year in which such amount is included in the gross income of the person who performed such services. 
Comment to Proposed Amendment to I.R.C. § 83 (h).
The proposed amendment to Section 83 seeks to modify the existing language of the statute to better reflect the changes proposed in the earlier sections. The aim of this amendment is to allow the employer of the recipient of the stock option to make appropriate business expense deductions; both in the year when the option is granted, as well as in the year when the option is exercised by the employee. However, this proposed amendment does not fix one of the main problems of stock option deductions; the fact that the corporate entity gets to make a business deduction for a non-cash expense. As mentioned in the earlier sections of the article, this is a sort of a "freebie" to the corporation, which deducts as a business expense something that is not really an expense, but rather only an opportunity cost. However, the deduction of non-cash items is an issue that is somewhat accepted in accounting with Generally Accepted Accounting Principles. Another common example of a non-cash expense that can be deducted under current tax law is depreciation.
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The I.R.C. even provides for accelerated depreciation schedules, which allow the taxpayer to effectively defer income tax.
156
Interestingly enough, the depreciation schedule provided for by the I.R.C. are so fictional, and so clearly geared towards tax avoidance, that in most cases they have absolutely no reference to the actual useful life of the assets. For example, long-lived assets like heavy-duty oil drilling equipment, or airplanes, have a book life of five years. 157 But, a discussion of non-cash deductions is beyond the scope of this article, and it will not be addressed here.
CONCLUSION
The I.R.C. is an incredibly complex body of law, and the discussion of any tax issue or reform, even if successful, is just a drop in the ocean. However, the ocean is made of little drops of water, and tax reform needs to start somewhere. This article discusses two of the problems affecting corporate taxation in the United States, with a particular focus on excessive corporate tax avoidance.
Corporate tax avoidance is unfair and inequitable under multiple points of view. First, excessive tax avoidance affects the quality of the investments; "poisons" the corporate decision-making process; and biases corporate decisions towards tax-exempt investments, investments abroad, earnings retention, and excessive debt levels. Second, excessive tax avoidance creates differences between similarly-situated taxpayers with different access to the income defense industry. Third, because tax avoidance is more effective as the size of the enterprise increases, it defeats the purpose of a progressive tax system by leaving most of the tax burden on the "middle" earners. Lastly, excessive tax avoidance directly reduces the effectiveness of the tax system, and of the economy at large, because 155 I.R.C. § 168 (West 2016).
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Id. more resources are allocated towards tax avoidance, and the authorities have a high cost of enforcement to ensure compliance with overly complex regulations.
The article focused on corporations, and on the most common practices of tax-avoidance employed by corporate giants like Apple, Inc. and Yahoo!, transfer pricing and stock option deductions. Transfer pricing is a three-headed beast. It is generally employed as a base-erosion and profit shifting mechanism using goods, I.P., or capital. The article discussed possible solutions to the problem of transfer pricing, and suggested international regulation that addresses the principle of arm'slength dealing. However, transfer pricing is the result of different tax regimes in the different countries of the world, the direct and inevitable result of sovereignty. While detailed accounting may make it more difficult for a corporation to deliberately engage in transfer pricing, heightened reporting requirements alone are not likely to resolve the problem. Although utopian, the true solution to transfer pricing is the complete harmonization of the tax systems of the world. Until that day, the only real solution for the U.S. economy is becoming a more competitive tax jurisdiction in a global market arena where tax-havens and black-listed nations provide an overly friendly environment to tax-avoiding MNEs.
On the other hand, stock option deductions are a tax-deferral instrument created by a loophole in the legislation. A nonqualified stock option allows the individual to book substantial savings on tax deferral, and it allows the corporation to deduct a non-cash expense similar to depreciation. This article seeks to close this tax loophole by applying known doctrines of judicial interpretation, as well as proposing amended statutory language. The aim of this article is to strike a balance and treat nonqualified stock options like other regular cash compensation in order to eliminate the benefits the stock options confer to the holder through tax deferral. This article is far from being the definitive panacea to the ailments of the U.S. tax system. However, this article does illustrate how relatively small changes to the wording of relevant I.R.C. and C.F.R. provisions can, consistently with legal precedent, resolve or mitigate the problem of excessive tax avoidance.
